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ENGROSSED SUBSTI TUTE SENATE BI LL 6125

Passed Legislature - 2004 Regul ar Session
State of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Senate Commttee on Natural Resources, Energy & Water (originally
sponsored by Senator Morton)

READ FI RST TI ME 01/ 23/ 04.

AN ACT Relating to alternate nenbers of a water conservancy board,
and amending RCW 90.80.010, 90.80.035, 90.80.050, 90.80.070, and
90. 80. 120.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.80.010 and 2001 ¢ 237 s 7 are each anended to read
as follows:

The follow ng definitions apply throughout this chapter, unless the
context clearly requires otherw se.

(1) "Alternate" neans an individual: (a) Wwo is appointed by the
county legislative authority or authorities under RCW90.80.050(3); (b)
who is trained under the requirenents of RCW 90.80.040; and (c) who,
while serving as a replacenent for an absent or recused comm sSioner:
(1) May serve and vote as a conmissioner; (ii) is subject to any
requi renent applicable to a comm ssioner; and (iii) counts toward a
quor um

(2) "Board" neans a water conservancy board created under this
chapter.

((£2H)) (3) "Commi ssioner” nmeans an individual who is appointed by
the county legislative authority or authorities as a nenber of a water
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conservancy board under RCW 90.80.050(1), or an alternate appointed
under RCW 90. 80.050(3) while serving as a replacenent for an absent or
recused comm Ssi oner.

((3))) (4) "Departnent” neans the departnent of ecol ogy.

((4))) (5) "Director" neans the director of the departnent of
ecol ogy.

((65))) (6) "Record of decision" nmeans the conclusion reached by a
wat er conservancy board regarding an application for a transfer filed
with the board.

((66))) (7) "Transfer" nmeans a transfer, change, anendnent, or
other alteration of a part or all of a water right authorized under RCW
90. 03. 380, 90.03.390, or 90.44.100.

Sec. 2. RCW90.80.035 and 2001 ¢ 237 s 8 are each anended to read
as follows:

(1) If a county is the only county having | ands conprising a water
resource inventory area as defined in chapter 173-500 WAC, the county
may el ect to establish a water conservancy board for the water resource
inventory area, rather than for the entire county.

(2) Counties having lands within a water resource inventory area
may jointly petition the departnment for establishnment of a water
conservancy board for the water resource inventory area. Counties may
jointly petition the departnent to establish boards serving multiple
counties or one or nore water resource inventory areas. For any of
these multicounty options, the counties nmust reach their joint
determ nation on the decision to file the petition, on the proposed
byl aws, and on other matters relating to the establishnment and
operation of the board in accordance with the provisions of this
chapter and chapter 39.34 RCW the interlocal cooperation act. Each
county nust neet the requirenents of RCW 90.80.020(2). The counties
must jointly determne the sufficiency of a petition under RCW
90. 80. 020(3) and each county |l egislative authority nust hold a hearing
inits county.

(3) If establishnment of a nulticounty water conservancy board under
any of the options provided in subsection (2) of this section is
approved by the departnent, the counties nust jointly appoint the board
comm ssioners and jointly appoint nenbers to fill vacancies as they

ESSB 6125. SL p. 2
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occur, and may jointly appoint alternates in accordance wth the
provi sions of this chapter and chapter 39.34 RCW

(4) A board established for nore than one county or for one or nore
water resource inventory areas has the sane powers as other boards
establ i shed under this chapter. The board has no jurisdiction outside
the boundaries of the water resource inventory area or areas or the
county or counties, as applicable, for which it has been established,
except as provided in this chapter.

(5) The counties establishing a board for a multiple county area
must designate a | ead county for purposes of providing a single point
of contact for comunications wth the departnent. The | ead county
shall forward the information required in RCW 90.80.030(1) for each
county.

Sec. 3. RCW90.80.050 and 2001 ¢ 237 s 10 are each anended to read
as follows:

(1) A water conservancy board constitutes a public body corporate
and politic and a separate unit of |ocal governnment in the state. Each
board shall consist of three comm ssioners appointed by the county
| egislative authority or authorities as applicable for six-year terns.
The county legislative authority or authorities shall stagger the
initial appointnent of comm ssioners so that the first comm ssioners
who are appointed shall serve terns of two, four, and six years,
respectively, from the date of their appointnent. The county
| egislative authority or authorities may appoint two additional
comm ssioners, for a total of five. If the county or counties elect to
appoint five commssioners, the initial ternms of the additional
comm ssioners shall be for three and five-year terns respectively. Al
vacanci es shall be filled for the unexpired term

(2) The county legislative authority or authorities shall consider,
but are not limted in appointing, nomnations to the board by people
or entities petitioning or requesting the creation of the board. The
county legislative authority or authorities shall ensure that at |east
one comm ssioner is an individual water right holder who diverts or

wthdraws water for use within the area served by the board. The
county legislative authority or authorities nust appoint one person who
is not a water right holder. If the county legislative authority or

authorities choose not to appoint five conm ssioners, and as of My 10,

p. 3 ESSB 6125. SL
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2001, there is no conmm ssioner on an existing board who is not a water
ri ght holder, the county or counties are not required to appoint a new
comm ssioner until the first vacancy occurs. |In making appointnents to
t he board, the county legislative authority or authorities shall choose
from anong persons who are residents of the county or counties or a
county that is contiguous to the county that the water conservancy
board is to serve.

(3) The county legislative authority or authorities nay appoint up
to two alternates to serve in a reserve capacity as replacenents for
absent or recused conm ssioners, and while serving in that capacity an
alternate nay serve for all or any portion of a neeting of the board.
Alternates do not hold an appointed conmm Ssioner position on a board as
set forth under subsection (1) of this section. An alternate shall be
appointed to serve a six-year term

(4) No comm ssioner nay participate in a record of decision of a
board until he or she has successfully conpl eted the necessary training
requi red under RCW 90. 80. 040. Comm ssioners shall serve wthout
conpensation, but are entitled to reinbursenent for necessary trave
expenses in accordance with RCW 43.03.050 and 43.03.060 and costs
incident to receiving training.

Sec. 4. RCW90.80.070 and 2001 ¢ 237 s 11 are each anmended to read
as follows:

(1) A person proposing a transfer of a water right may elect to
file an application with a water conservancy board, if a board has been
established for the geographic area where the water is or would be
di verted, w thdrawn, or used. If the person has already filed an
application with the departnment, the person may request that the
departnent convey the application to the conservancy board wth
jurisdiction and the departnment nust pronptly forward the application.
A board is not required to process an application filed with the board.
If a board decides that it will not process an application, it nust
return the application to the applicant and nust informthe applicant
that the application may be filed with the departnment. An application
to the board for a transfer shall be made on a form provided by the
depart nent. A board may require an applicant to submt wthin a
reasonable tine additional information as nmay be required by the board
in order to review and act upon the application. At a mnimm the

ESSB 6125. SL p. 4
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application shall include information sufficient to establish to the
board's satisfaction that a right to the quantity of water being
transferred exists, and a description of any applicable |imtations on
the right to use water, including the point of diversion or wthdrawal,
pl ace of wuse, source of supply, purpose of wuse, quantity of use
permtted, tine of use, period of use, and the place of storage.

(2) The applicant for any proposed water right transfer may apply
to a board for a record of decision on a transfer if the water proposed
to be transferred is currently diverted, wthdrawn, or used within the
geographic area in which the board has jurisdiction, or wuld be
diverted, withdrawn, or used wthin the geographic area in which the
board has jurisdiction if the transfer is approved. |In the case of a
proposed water right transfer in which the water is currently diverted
or withdrawn or woul d be diverted or w thdrawn outside the geographic
boundari es of the county or the water resource inventory area where the
use is proposed to be made, the board shall hold a public hearing in
the county of the diversion or wthdrawal or proposed diversion or
W t hdr awal . The board shall provide for promnent publication of
notice of the hearing in a newspaper of general circulation published
in the county in which the hearing is to be held for the purpose of
affording an opportunity for interested persons to coment upon the
application. |[If an application is for a transfer of water out of the
wat er resource inventory area that is the source of the water, the
board shall consult with the departnment regarding the application.

(3) After an application for a transfer is filed with the board,
the board shall publish notice of the application and send notice to
state agencies in accordance with the requirenments of RCW 90. 03. 280.
In addition, the board shall send notice of the application to any
Indian tribe with reservation lands that would be, but for RCW
90.80.055(2), within the area in which the board has jurisdiction. The
board shall al so provide notice of the application to any Indian tribe
that has requested that it be notified of applications. Any person may
submt coments and other information to the board regarding the
application. The comments and information may be submtted in witing
or verbally at any public neeting of the board to discuss or decide on
the application. The comrents nust be considered by the board in
making its record of decision.

p. 5 ESSB 6125. SL
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(4) If a mpjority of the board determ nes that the application is
conplete, and that the transfer is in accordance with RCW 90. 03. 380,
90. 03.390, or 90.44.100, the board nust issue a record of decision
approving the transfer, subject to review by the director. I n maki ng
its record of decision, the board nust consider anong other things
whet her the proposed transfer can be nmade w thout detrinent or injury
to existing water rights, including rights established for instream
flows. The board nust include in its record of decision any conditions
that are deenmed necessary for the transfer to qualify for approval
under the applicable laws of the state. The basis for the record of
deci sion of the board nust be docunented in a report of exam nation
The board' s proposed approval nmust clearly state that the applicant is
not permtted to proceed to effect the proposed transfer until a final
decision is made by the director. In making its record of decision
the board must consider anong other things whether the proposed
transfer can be made w thout detriment or injury to existing water
rights, including rights established for instreamfl ows.

(5 If a majority of the board determ nes that the application
cannot be approved under the applicable laws of the state of
Washi ngton, the board nust make a record of decision denying the
application together with its report of exam nation docunenting its
record of decision. The board's record of decision is subject to
review by the director under RCW 90. 80. 080.

(6) When alternates appointed under the provisions of RCW
90.80.050(3) are serving as conmi ssioners on a board, a majority vote
of the board nust include at |east one conmm ssioner appointed under the
provi sions of RCW90.80.050(1).

(7) An alternate when serving as a conmissioner in the review of an
application before the board shall:

(a) Review the witten record before the board and any exhibits
provided for the review or provided at the hearing if a hearing was
hel d;

(b) Review any audio or video recordings made of the proceedi ngs on
the application; and

(c) Conduct a site visit if a site visit by other conm ssioners
acting on the application has been previously conducted.

(8) An alternate serving as a comm ssioner shall be qguided by the
conflict of interest standards applicable to all conm ssioners under

ESSB 6125. SL p. 6
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RCW 90. 80.120. The board shall provide notice of an alternate sitting
as a conmssioner to the applicant and other participants in
proceedi ngs before the board in a tinely manner to provide sufficient
tine for any challenges for conflict of interest to be nmade prior to
the board's decision on the application.

Sec. 5. RCW90.80.120 and 2001 ¢ 237 s 15 are each anended to read
as follows:

(1) A comm ssioner of a water conservancy board shall not engage in
any act which is in conflict wwth the proper discharge of the official
duties of a conm ssioner. A comm ssioner is deened to have a conflict
of interest if he or she:

(a) Has an ownership interest in a water right subject to an
application for approval before the board;

(b) Receives or has a financial interest in an application
submtted to the board or a project, devel opnent, or venture related to
t he approval of the application; or

(c) Solicits, accepts, or seeks anything of economc value as a
gift, gratuity, or favor fromany person, firm or corporation involved
in the application.

(2) In the event of a recusal of an appointed conmm ssioner, an
alternate may serve as a comm ssioner on a board and nmay act upon the
official board business for which the conflict of interest exists.

(3) The departnent shall return a record of decision to a
conservancy board w thout action where the departnment determ nes that
any nmenber of a board has viol ated subsection (1) of this section.

(a) If a person seeking to rely on this section to disqualify a
comm ssioner knows of the basis for disqualification before the tine
the board issues a record of decision, the person nust request the
board to have the conm ssioner recuse hinself or herself fromfurther
i nvol venent in processing the application, or be barred from |ater
rai sing that chall enge.

(b) If the comm ssioner does not recuse hinself or herself or if
t he person becones aware of the basis for disqualification after the
board i ssues a record of decision but within the tine period under RCW
90.80.080(3) for filing objections with the departnent, the person nust
raise the challenge with the departnment. |If the departnent determ nes
that the conm ssioner should be disqualified under this section, the

p. 7 ESSB 6125. SL
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director nust remand the record of decision to the board for
reconsi deration and resubmssion of a record of decision. The
di squalified comm ssioner shall not participate in any further board
review of the application. The departnent's decision on whether to
remand a record of decision under this section may only be appeal ed at
the sane tine and in the sane manner as an appeal of the departnent's
decision to affirm nodify, or reverse the record of decision after
remand.

(c) If the person becones aware of the basis for disqualification
after the tinme for filing objections with the departnent, the person
may raise the challenge in an appeal of the departnent's final decision
under RCW 90. 80. 090.

Passed by the Senate February 9, 2004.

Passed by the House March 2, 2004.

Approved by the Governor March 11, 2004.

Filed in Ofice of Secretary of State March 11, 2004.
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